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CPI Nl ON AND ORDER

Appel l ant challenges a July 20, 1987 decision of the Vice
Commandant (Appeal No. 2455) affirmng a three nonth suspension of
his merchant mariner's license (No. 005815) that was ordered by
Coast Guard Adm nistrative Law Judge Roscoe H W I kes on March 5,
1986 follow ng a four-day evidentiary hearing conpl eted on Novenber
7, 1985.' The |l aw judge had sustai ned a charge of negligence on a
specification that alleged, in effect, that as a result of
appellant's failure, while serving as pilot aboard the S.S. GREAT
LAND on March 17, 1985, to properly navigate the vessel, it had
collided with Termnal 3 of the Port of Anchorage City Dock. On
appeal to the Board, the appellant contends that the Coast Guard's
finding of negligence should be over turned because it is both
procedural ly flawed and unsupported by the reliable, probative and
substantial evidence in the record and, further, because the
sanction inposed by the | aw judge overly severe.? For the reasons
that follow, we wll deny the appeal.

Before turning to the | egal issues discussed in the parties'
briefs, we think it would be hel pful to review the circunstances of
this casualty in light of the evidence in the record on how a
vessel such as the GREAT LAND nornally would be docked at

1Copi es of the decisions of the Vice Commandant (acting by
del egation) and the | aw judge are attached.

2The Coast Quard has filed a reply opposing appellant's
appeal .



Anchorage.® In this connection, we think the Vice Commandant's
decision (p. 2-3) accurately summari zes what both parties appear to

agree constitute the essentials of a proper navigation into the
Port of Anchorage:

"Cook Inlet in the vicinity of Anchorage runs generally
northeast and southwest. To noor a vessel the size of the GREAT
LAND port side to the Anchorage city dock, the vessel nust proceed
froma turn to port at Point Mackenzie to a point off the dock
approximately one mle, with a mcrowave tower near the dock on a
turn bearing 115-120 degrees true and the vessel heading
approxi mately 030 degrees true. At that point the vessel nust
comrence a hard turn to starboard which will bring it al ongside the
dock after a turn of approximtely 180 degrees. It is inportant
that the vessel be in the appropriate position at the begi nning of
the turn before reaching the dock. Once this turn for the dock is
started, the vessel is commtted to conpleting the turn, and cannot
abort the maneuver w thout a serious risk of grounding."

On the date in issue, the vessel was unable, for reasons over which
the parties disagree, to conplete the starboard turn wthout
striking the dock. Again, in the words of the Vice Commandant (i d.
at 3-4):

"During the turn, Appellant realized that the GREAT LAND was
not turning fast enough to nake the nooring. He ordered the
engi nes put at full speed ahead in an effort to increase the
rate of turn of the ship. \Wen appellant realized that the
ship still was not going to make the turn in the avail able
maneuvering roomit was already too late to avoid hitting the
dock. Appellant ordered the engines put full astern, radi oed
t he supervisor ashore to clear the dock, and headed the ship
into the dock to avoid hitting a ship already noored ahead."”

At the hearing, the Coast Guard sought to establish that the
vessel did not successfully negotiate the turn because it was
initiated at a point that was too close to the dock. It maintained
that the reason for the vessel's being out of proper position for
the turn was appellant's negligence in relying on his "seaman's
eye" to navigate the vessel rather that on plotted fixes of the
vessel's track and other navigation aids. The appellant, in
defense of his navigation, naintained, and put on evidence to show,
that the vessel was not off-track when it started the turn. He
contended that vessel's failure to nmake the turn in a space that

3The S.S. GREAT LAND is a 744 foot long "roll-on/roll-off"
freight vessel
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had been sufficient on nunerous past occasions nmust have been due
to the effects of an unforeseeable current encountered after the
turn was in progress.

Wth the exception of appellant's challenge to the sanction
ordered by the law judge, all of his argunents relate to the |aw
judge's findings of actual negligence on appellant's part in
navi gating the vessel. W find it unnecessary to rule on those
argunents. The charge of negligence found proved in this
proceedi ng rests not only on findings that appellant's navigation
of the vessel was deficient in certain regards, but also on the
concl usion that appellant, in defending agai nst the charge, failed
to rebut the presunption of negligence the vessel's allision with
the dock raised* Because we agree with that conclusion, we need
not determ ne whether the evidence in the record established act ual
negligence or whether the law judge's judgnent that it did
reflected the erroneous consideration both if evidence relevant to
a dismssed specification and of evidence the investigating officer
prosecuting the matter for the Coast CGuard produced through his
testinony and exhibits.

Appel l ant asserts that but for the effect of the current
encountered during the starboard turn to the port the vessel would
have conpleted the maneuver successfully. He contends, in this
connection, that the adverse current provides a "non-fault
explanation"” for the allision that, within the nmeaning of our
deci sion in Commandant v. Jahn, NTSB Order EM 88 (1981), rebutted
the presunption of negligence. W do not agree.

I n Jahn, we concluded that the appellant had negated the
presunption of negligence his vessel's collision with a navigation
beacon had been raised because he produced evidence "that the
presunptively blanmeworthy occurrence could have resulted from
factors other than his alleged negligent operation"” (id. at p. 2).
Specifically, the appellant in Jahn established that the
uncontrol | able sheer into the beacon that his vessel experienced
could have been caused by oversteering by the helnmsman or by
uncharted shoaling in the area of the channel where the sheer had
occurred.® These factors were excul patory of the appell ant because

“We find no merit in appellant's contention that because the
| aw j udge found actual negligence he did not or could not also
rely on the presunption of negligence.

8Al t hough there was no evidence in Jahn that the hel nenan
had oversteered the vessel, evidence did establish that there was
uncharted shoaling. W would not have found that the presunption
of negligence in Jahn had been rebutted had the appellant shown

- 3-



of his managenent of the vessel's navigation essentially would be
uni npugned if either or both had in fact caused the sheer. 1In the
i nstant case, by contrast, the possibility that a flood current
acting on appellant's vessel kept it fromturning as rapidly or as
sharply as necessary would not, w thout nore, exonerate him from
responsibility for the ensuing allision.

Whol Iy apart froma pilot's presuned know edge of, and ability
to handle, currents within his areas of expertise, a vessel's
proper managenent invariably and continuously involves in forned
judgenents respecting the inpact of currents on effective
navi gati on. Consequently, the fact that a current may have
precl uded the successful conpletion of a turn does not, in itself,
provide any basis for assessing, nuch less for excusing the
possi bly deficient, performance that his vessel's pilot. W think,
rather, that in order for a pilot to overcone the presunption of
negligent performance that his vessel's allision with a fixed
object has created, the seaman nust, where he attributes the
allision to unmamageabl e currents "enbarassing" his navigation
show not only that the vessel due to the effect of the current
coul d not have been navigated so as to avoid the allision once the
turn was begun, but also that the effect of the current could not
have been foreseen and conpensated for through the exercise of
prudent seamanship before the turn was initiated. Al t hough the
parties are in relative agreenent that the appellant did all that
he coul d reasonably be expected to have done when, having starting
his turn, he realized that a casualty if sonme order was inevitable,
because the vessel did not cone around as desired, we find no
showing in the record that, in light of the information concerning
the strength and direction of the flood tide known or available to
t he appell ant before the turn, appellant could not have antici pated
that conpleting the turn would be difficult, if possible at all, or
t hat he could not have taken steps before the turn to counteract
the current's |ikely inpact.

It is uncontroverted on the record that appellant was not only
fully aware, as he brought the GREAT LAND up Cook Inlet toward Knik
Arm that the followng flood tide was setting the vessel to the
east of his desired track, he made three course corrections in an
attenpt to correct for that novenent of the vessel toward the
dock.” While the evidence of record is in conflict as to whether

only that oversteering could have accounted for the sheer. Sone
evi dence that the vessel had in fact been oversteered woul d have
been necessary.

Appel | ant had been advised by a conpany official at the
dock that the current was slightly stronger that normal. The
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the vessel was significantly closer to the dock that normal when
the starboard turn was initiated, there is no dispute that, due to
the course corrections, the heading of the vessel was nore that
twenty degrees north of the heading from which this turn was
customarily nmade (007 degrees true rather than 030 degrees).
Appel I ant neverthel ess attenpted to nmake the |onger than nornal
turn (nore than 200 degrees rather than about 180 degrees) across
and back into the flood tide wthout allowng any additional
maneuvering room between his turning point and the dock.?
Moreover, contrary to his suggestion that an unknown, unforeseeabl e
current enbarrassed his navigation, there is no evidence that any
current save the flood tide, through which he had been navi gating
for some time, was a factor bearing on the success of the
maneuver.® | n these circunstances, it is difficult to escape the
conclusion that the turn's unsuccessful outcone resulted from at
best, a mscalculation of the extent to which a current of nore or
| ess known paraneters would influence the vessel's navigation

t hrough the turn. In any event, we are not persuaded that
appel | ant produced evidence of a "non-fault" explanation for the
al I'ision. Absent such a showing, the presunption renained

unrebutted, and the Coast Guard was not obligated, in order to have
the charge of negligence sustained, to prove how appellant's
conduct failed to satisfy the standard of care applicable to his
pi | ot age of the vessel.

vessel's master had cal cul ated the strength of the current at 3.2
knots, which conported with NOAA published predictions for the
date in question.

8As the Coast Guard cogently argues on brief (at p. 23):
"Com ng to course 007 caused the vessel to experience the effects
of the current, not fromastern or slightly on the port side
where it would be on nornmal approaches, but rather at |east 23
degrees nore on the port quarter....This would cause the
vessel to be set off course in the direction of the current.
Simlarly, it would inpede, to sone degree, the vessel's ability
to turn, because the vessel nust fight the effect of the current
for the additional 23 degrees until the vessel has turned
sufficiently to allow the current to assist the vessel in
conpleting the turn.”

°Conpare, Commandant v. Pitts, NTSB Order EM 98 (1983), in
whi ch the presunption of negligence was found unrebutted
where,inter alia, no evidence was advanced to show that the
appel |l ant had "experienced currents of a magnitude or froma
direction he could not or should not have reasonably foreseen
woul d exi st where he in fact made his turn" (id. at p. 3).
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Appel l ant's chal | enge to the sanction inposed by the | aw judge
in effect asks us to review his assessnent of the weight to be
given various mtigating factors, such as appellant's prior clear
di sciplinary record.® W decline the invitation to second guess
the law judge in this highly subjective area. Wt hout sone
show ng, not nade here, that a sanction is plainly out of line with
precedent involving simlar facts, we think it would be
i nappropriate to disturb a judgenent on sanction that, |ike the one
before us, is well within the range for an appropriate suspension
under the guidance given to |aw judges in 46 CFR 85.569(d).

ACCORDI NAY, IT IS ORDERED THAT:
1. The appel lant's appeal is denied, and
2. The orders of the Vice Commandant and the |aw judge

i nposi ng a three-nonth suspension of appellant's mariner's |icense
are affirnmed.

KOLSTAD, Acting Chairman, BURNETT, LAUBER, NALL, and
DI CKI NSQN, Menbers of the Board, concurred in the above opinion and
order.

Al t hough not directly raised on appeal to the Board, the
appel l ant on appeal to the Vice Commandant argued that the | aw
j udge shoul d not have considered the extent of nonetary damage to
the vessel and city dock in determ ning sanction. Although we do
not find the weight he did accord it would justify disturbing the
sanction he inposed, we are not persuaded by the Coast QGuard's
argunment on brief to us that the matter of damages is properly
considered a factor in aggravation under 46 CFR 85.569(Db).

1146 CFR85.569(d) indicates that a |icense suspension of
from2 to 6 nonths for negligence in performng duties related to
vessel navigation would be appropriate.
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